
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



COMMENT ON RECENT CASES 343 

conclusion, under principles of the common law, would necessarily 
have been that the right to take the water was a profit — and 
validly created if the precedents be accepted which hold that such 
a right in re aliena would be one directly attaching to corporeal 
property, and not one "supported by" the easement right. 11 The 
court, however, held the right to be another easement. It is true 
that section 801 of the Civil Code seems to do away with the 
distinction between profits and easements, but that section has 
not been given the effect which its literal import would require. 
Whether, however, the right granted of taking the water was a 
profit, as at common law, or an easement under the code provision 
referred to, it would, as a property right granted for a consider- 
ation, be irrevocable so long as the grantor continued to use the 
right of way which was the consideration for the grant. And 
so the court held. But it is suggested that on principle and from 
the analogy of similar cases, the true intention of the parties, as 
gained from the language of the deed and from all the surround- 
ing circumstances, was to make a contract for the sale of personal 
property (realty until severed) and not to grant a right in an- 
other's land. 12 

H. A. J. 

Gifts: Release of Debts. — For a creditor to make a gift 
of a debt to his debtor may be a commendable deed, yet honest 
attempts to do so are by no means certain of success. In Sullivan 
v. Shea 1 the evidence showed that the creditor had clearly, em- 
phatically, and repeatedly declared his intention to forgive the 
debt, and had refused tenders of payment, yet it was held enforce- 
able by his administratrix, upon the debtor's failure to give positive 
proof of delivery or destruction of the note; the inference that 
the decedent had destroyed it, arising from failure to find it among 
his effects, was not sufficient proof. The decision is undoubtedly 
sound on authority, though the result is contrary to the plain 
intention of the parties. 

English law has been quite liberal to the debtor, more so than 
American, in this regard, particularly as to testamentary release 
of debt. 2 As to gifts inter vivos, including those causa mortis, 3 
of which fraudulent claims are readily raised after the death of 



11 See supra, notes 3, 5, 6. 

12 Tone v. Tillamook City (1911), 58 Ore. 382, 114 Pac. 938; McCuI- 
lough etc. v. Philadelphia Co. (1909), 223 Pa. 336, 72 Atl. 633. In the 
present note we have ignored the public-utility aspects of the case. 

1 (Dec. 18, 1916), 23 Cal. App. Dec. 974, 162 Pac. 925. 

2 24 Jurid. Rev. 201; 26 Harvard Law Review 445. Almost any 
expression of intention to forgive was formerly given validity. 

3 Gifts causa mortis are subject to the same requirements for validity 
as other gifts inter vivos. Beebe v. Coffin (1908), 153 Cal. 174 94 Pac 
766: Darland v. Taylor (1879), 52 Iowa 503, 3 N. W. 510, 35 Am. Rep! 
285. 
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the alleged donor modern law requires that the alleged 
donee prove the gift affirmatively by convincing evidence, 4 
and that he prove not only the intent to make the gift, but 
the execution of that intent. A present delivery of the thing 
given, either actual or constructive, so far as the subject is capable 
of delivery, is necessary to complete any gift. 5 Where the bene- 
volent donor of intangible property usually fails is in not making 
the required constructive delivery. 

Yet there are numerous ways of forgiving a debt. If it is 
evidenced by a written instrument, actual delivery of the instru- 
ment is sufficient, whether or not it be cancelled or indorsed. 6 
Any debt, written or oral, may be released by a deed, release, 
receipt, or similar document delivered to the debtor. 7 Some juris- 
dictions require release under seal in certain cases, 8 but in general 
it may be quite informal. 

The requirement of even a constructive delivery is not always 
insisted on. It has been held that recordation of a release is 
equivalent to delivery. 9 Indorsement of part payment on a note 
with intent to make a gift of the sum indorsed may be sufficient, 
without a ceremonial delivery and redelivery of the note. 10 
Similarly, the entry of a credit on a ledger should be equivalent to 
release of a corresponding debit if so intended, without handing 
over the book. 11 Intentional destruction of a note by its payee is 
also effectual. 12 

In certain cases the rule has been wholly abrogated. Courts 
have enforced promises of release on principles of estoppel. 13 
Evidence that the loan was intended as an advancement to a son 
was allowed to defeat action on the bond given ostensibly to secure 
it." 



* Supra, n. 1; Denigan v. Hibernia etc. Society (1899), 127 Cal. 137, 59 
Pac. 389. 

' s Knight v. Tripp (1898), 121 Cal. 674, 54 Pac. 267. Where actual 
delivery possible, verbal gift with symbolical delivery not sufficient. 

«Licey v. Licey (1848), 7 Pa. St. 251, 47 Am. Dec. 513; Hale v. Rice 
(1878), 124 Mass. 292. 

?McKenzie v. Harrison (1890), 120 N. Y. 260, 24 N. E. 458, 17 Am. 
St. Rep. 638, 8 L. R. A. 257, and note. Cf . Upper San Joaquin Irr. C. Co. v. 
Roach (1889), 78 Cal. 552, 21 Pac. 304, as to form of release. 

8 Note, 21 L. R. A. 693. 

9 Newell v. Newell (1857), 34 Miss. 385, (estoppel also involved.) 

w Green v. Langdon (1873), 28 Mich. 221; Estate of Lewis (1891), 
139 Pa. St. 640. But see Morey v. Wiley (1901), 100 111. App. 75; note, 
Ann. Cas. 1915 A, 18, 20. 

11 See Maclay v. Robinson (1895), 91 Hun. 630, 36 N. Y. Supp. 30. 

12 Denunzio's Receiver v. Scholtz (1903), 117 Ky. 182, 77 S. W. 715 
4 Ann. Cas. 529. 

"Yeomans v. Williams (1865), L. R. 1 Eq. Cas. 184. See Miller v 
Western College (1898), 177 111. 280, 52 N. E. 432, 69 Am. St. Rep. 242, 42 
L R. A. 797; Steele v. Gatlin (1902), 115 Ga. 929, 42 S. E. 253, 59 L. R. A. 
129. 

"Flower v. Marten (1837), 2 My. & Cr. 459, 40 Eng. Rep. R 714. 
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Another method of making a gift without delivery is for the 
donor to declare himself trustee for the donee. 15 Whether a 
creditor may successfully declare himself trustee of a debt for 
the debtor as beneficiary does not seem to be decided. Apparently 
no one has deliberately attempted the feat and it is well settled that 
an incomplete gift will not be construed as a valid trust, where 
there was no actual intention to create a trust. 16 A grant of the 
debt to a third person as trustee for the debtor is open to the same 
question. 

It will be noticed that several of the methods of forgiveness 
mentioned, though perfectly valid, are difficult to prove after the 
creditor's death. The debtor must prove both that the act was 
done, and that it was intended to operate as a release. Clearly 
the safest course for the debtor is to have his would-be benefactor 
cancel and surrender the note to him, or deliver it with a receipt 
in full. But benefactors are sometimes averse to such procedure, 
either as a reflection upon their good faith, or with a vague desire 
to keep the obligation legally alive to use in case of emergencies. 
Many an attempt is made to satisfy the latter desire by making 
the debt terminable upon the creditor's death, but these almost 
uniformly fail, as being incomplete gifts, and testamentary in char- 
acter. A note made payable to the payee alone and not to any 
executor, trustee, or assignee, has been held valid for that purpose, 
but there are contrary decisions in very similar cases. 17 

O. C. P. 

Landlord and Tenant: Liability of Tenant to Pay Rent 
Notwithstanding Destruction of Material Part of Leased 
Premises. — Section 1932 of the Civil Code of California provides 
that "The hirer of a thing may terminate the hiring before the time 
agreed upon .... when the greater part of the thing hired perishes 
from any other cause than the want of ordinary care of the hirer." 
In Egan v. Dodd 1 the court for the first time construed this section 
with relation to leased buildings. The lease in that case contained 
a covenant by the lessee to make all repairs and to return the 
premises in as good order and repair as received by him, reason- 
able use and wear excepted. After notice by the city authorities 
to the tenant to repair, the wall of the building collapsed, due to 
an excavation on the adjoining land. The court held that the lessee 



" Marten v. Funk (1878), 75 N. Y. 134, 31 Am. Rep. 446. 

"Milroy v. Lord (1862), 4 DeG. F. & J. 264, 45 Eng. Rep. R. 1185: 
Norway Sav. Bank v. Merriam (1895), 88 Me. 146, 33 Atl. 840. 

"Bedford's Executor v. Chandler (1908), 81 Vt. 270, 69 Atl. 874, 130 
Am. St. Rep. 1057, 17 L. R. A. (N. S.) 1239 and note. 

1 (Feb. 14, 1917), 24 Cal. App. 258. See also Meek v. Cunha (1908), 
8 Cal. App. 98, 102, where §1932 was held not to apply to lease of land 
and crops. 



